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1939] NOTES
ties.12 Although Louisiana has statutes reducing warranties to
the rank of representations in several kinds of insurance, 18 fidelity
insurance is not included. In the absence of such a statute, the
court, in basing its decision on a doctrine of strict construction,
reached an apparently correct decision by the only possible
method."4 There was no need for the court to go into the question
of the materiality of the breached statements,', because, if not
construed as warranties, they were simply promissory represen-
tations,16 the breach of which does not work a forfeiture of the
policy, if originally made in good faith.1'
Since surety companies will have little trouble in avoiding
the result of this case by rewording their bonds, it is suggested
that there is a need for legislative action along the lines followed
in several states, 8 in order to bring all kinds of insurance within
the general policy of avoiding the harsh result of common law
warranties.
F. S. C., Jr.
LOTTERIES - CONSIDERATION- BANK NIGHT - Defendant was
prosecuted for conducting a "bank night" scheme whereby one of
the names recorded in the theater's registration book-by persons
who were not required to purchase tickets-was drawn by lot,
and the lucky person, whether present in theater or outside there-
of without a ticket, could claim the prize by promptly coming
forward to the stage. A demurrer to the sufficiency of the informa-
tion was sustained in the circuit court. The case was reversed on
12. Victoria Lumber Co. v. Wells, 139 La. 500, 71 So. 781, L.R.A. 1916E 1110
(1916); Bickham v. Womack, 181 La. 837, 160 So. 431 (1935). But see, Wells v.
Fidelity & Deposit Co. of Maryland, 146 La. 169, 83 So. 448 (1919).
13. La. Act 52 of 1906, as amended by Act 227 of 1916 [Dart's Stats. (1932)
§ 4113]; La. Act. 222 of 1928 [Dart's Stats. (1932) § 4191]; La. Act. 97 of 1908,
as amended by Act 195 of 1932 and Act 134 of 1934 [Dart's Stats. (1932) § 4118,
(Supp. 1938) § 4118.1].
14. But see, Note (1935) 9 Tulane L. Rev. 304.
15. Ibid.
16. United States Fidelity & Guaranty Co. v. Howard, 67 F. (2d) 382
(1933), cert. denied, 291 U.S. 663, 54 S.Ct. 439, 78 L.Ed. 1054 (1934); Benham
v. The United Guarantie and Life Assurance Co., 7 Exch. 744, 155 Eng. Re-
print 1149, 21 L.J. Exch. (N.S.) 317 (1852).
17. Vance on Insurance (2d ed. 1930) 369, § 108.
18. Cf. Mass. Ann. Laws (1933) c. 175, § 186, considered in Notes (1932)
12 B.U.L. Rev. 298, and (1933) 13 id. 157; Minn. Stat. (Mason, 1927) § 3370;
Wis. Stats. (1935) § 209.06, discussed in Note (1932) 7 Wis. L. Rev. 261.
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appeal. Held, that the scheme was based on sufficient considera-
tion to come within the statute' making it a felony to establish
or aid in establishing any lottery, gift, enterprise, policy or scheme
of drawing in the nature of a lottery. State v. McEwan, 120 S.W.
(2d) 1098 (Mo. 1938).
The "bank night" scheme 2 has been a source of legal contro-
versy in several states recently,' and has been declared illegal in
some states as constituting a lottery.4 At common law a lottery
was legal,5 excepting where declared to be a nuisance, but most
of the states have declared lotteries illegal by statute.6
By the great weight of authority a lottery consists of three
elements: a prize, a chance, and a consideration.7 In all of the
cases thus found it is conceded that the "bank night" scheme pos-
sesses two of these elements, namely, the prize and the chance,
but there is a conflict of opinion among the various courts as to
what constitutes consideration. The consideration necessary to
make the scheme a lottery is usually something of pecuniary
1. Mo. Rev. Stats. of 1929, § 4313 [Mo. St. Ann. §4314, p. 3002].
2. In order to participate in a "bank night," the participant usually must
register his name in a book provided for that purpose in the lobby of the
theater and is given a certain number which is put in a large container. This
opportunity is granted to anyone above a certain age, and there is no cost
for the privilege. At a certain designated time a prize is usually given to
the one whose name is called, as representing the number drawn from the
container. A short time, usually from two to five minutes, is given the lucky
person to come to the stage to claim his prize. Anyone on the outside of the
theater is equally eligible although no ticket has been purchased.
An obvious difference between "bank night" and the usual lottery scheme
is that in the latter if the participant does not win a prize, he gets nothing
for his money, whereas in the former the participant does get the opportunity
to see a picture show.
3. See Note (1938) 12 Tulane L. Rev. 463, 465.
4. Central Theater Corporation v. Patz, 11 F. Supp. 566 (D.C.S.D. 1935);
Shanchell v. Lewis Amusement Co., 171 So. 426 (La. App. 1936); Dorman v.
Publix-Saenger-Sparks Theater Inc., 184 So. 886 (Fla. 1938); Jorman v. State,
54 Ga. App. 738, 188 S.E. 925 (1936); Iris Amusement Corp. v. Kelly, 366 Ill. 256,
8 N.E. (2d) 648 (1937); State v. Fox Theater Co., 144 Kan. 687, 62 P. (2d) 929
(1936); Commonwealth v. Wall, 3 N.E. (2d) 28 (Mass. 1936); City of Wink
v. Griffith Amusement Co., 129 Tex. 40, 100 S.W. (2d) 695 (1936); State v.
Danz, 140 Wash. 546, 250 Pac. 37, 48 A.L.R. 1109 (1926) (giving groceries to
those who attended the theater and held the lucky tickets constituted a lot-
tery). A number of the cases that have held the scheme legal are: Affiliated
Enterprises v. Gruber, 86 F. (2d) 958 (C.C.A. 1st, 1936); State v. Hundling, 220
Iowa 1369, 264 N.W. 608, 103 A.L.R. 861 (1936); State v. Eames, 87 N.H. 477,
183 Atl. 590 (1936); State v. Crescent Amusement Co., 170 Tenn. 351, 95 S.W.
(2d) 310 (1936).
5. Becker v. Wilcox, 81 Neb. 476, 116 N.W. 160 (1908).
6. For a compilation of statutes, see Pickett, Contests and the Lottery
Laws (1932) 45 Harv. L. Rev. 1196n.
7. Affiliated Enterprises v. Gruber, 86 F. (2d) 958 (C.C.A. 1st, 1936); State
v. Crescent Amusement Co., 170 Tenn. 351, 95 S.W. (2d) 310 (1936). See also
17 R.C.L. 1222; 38 C.J. 289.
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value' and not the formal or technical consideration which would
be sufficient to support a contract.9 Where the price is paid for
the chance to participate for a prize, there is sufficient considera-
tion to make the scheme a lottery,'0 but where the participants
are given a chance to participate without paying a price, this is
held not to constitute a lottery. 1' However, if some pay a price
and others receive the chance free, the scheme might still be a
lottery,12 although the one receiving the prize may have paid
nothing for his chance to participate.'8
Although the earlier cases seem to hold that there must exist
a pecuniary consideration to constitute a lottery, many courts are
considering it in a broader aspect. The case of Maughs v. Porter
4
pointed out that the consideration could be other than pecuniary.
Thus, where a free chance was given to participate in the draw-
ing for an automobile-if one would attend an auction-it was
held to be a lottery, and the court found sufficient consideration
since the offeror profited by the greater number of people that
would attend his sale.' 5
The instant case seems to be well within the rule enunciated
in Maughs v. Porter, but has gone farther than the other cases in-
volving the "bank night" scheme. The court logically looked to
the substance of the scheme. Sufficient consideration was found
in the fact that the theater received a much greater profit than
it did at other times. Free chances were given as a means devised
8. Post Publishing Co. v. Murray, 230 Fed. 773 (C.C.A. 1st, 1916); Yellow-
Stone Kit v. State, 88 Ala. 196, 7 So. 338 (1890); Cross v. People, 18 Colo. 321,
32 Pac. 821 (1893); State v. Eames, 87 N.H. 477, 183 Atl. 590 (1936), noted in
(1936) 84 U. Pa. L. Rev. 906.
9. Yellow-Stone Kit v. State, 88 Ala. 196, 7 So. 338 (1890); Chancey Park
Land Co. v. Hart, 104 Iowa 592, 73 N.W. 1059 (1898); Commonwealth v. Wall,
3 N.E. (2d) 28 (Mass. 1936).
10. Shanchell v. Lewis Amusement Co. Inc., 171 So. 426 (La. App. 1936).
11. Post Publishing Co. v. Murray, 230 Fed. 773 (C.C.A. 1st, 1916); Yellow-
Stone Kit v. State, 88 Ala. 196, 7 So. 338 (1890); Cross v. People, 18 Colo. 321,
32 Pac. 821 (1893) (a gratuitous distribution of business cards entitling hold-
ers to a free chance on a piano was not a lottery).
12. Jorman v. State, 54 Ga. App. 738, 188 S.E. 925 (1936); Iris Amusement
Corp. v. Kelly, 366 Ill. 256, 8 N.E. (2d) 648 (1937); Commonwealth v. Wall, 3
N.E. (2d) 28 (Mass. 1936); Featherstone v. Independent Service Station Assn.,
10 S.W. (2d) 124 (Tex. Civ. App. 1928); City of Wink v. Griffith Amusement
Co., 129 Tex. 40, 100 S.W. (2d) 695 (1936); State v. Danz, 140 Wash. 546, 250
Pac. 37, 48 A.L.R. 1109 (1926).
13. Commonwealth v. Wall, 3 N.E. (2d) 28 (Mass. 1936) (the test is wheth-
er that group who did pay for admission were paying for the chance of a
prize).
14. 157 Va. 415, 161 S.E. 242 (1931), noted in (1932) 18 Va. L. Rev. 465;
(1932) 80 U. Pa. L. Rev. 744.
15. Maughs v. Porter, 157 Va. 415, 161 S.E. 242 (1931).
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to evade the lottery laws, and such a device did not clear the
scheme of the stigma of being a lottery.
The underlying purpose of lottery laws is to prevent people
from foolishly wasting their money in gambling against odds
which usually are not fully appreciated." The gist of the offense
is the adverse effect on the public and not the wrongful intent of
the promoter.1 Therefore, it matters not whether the scheme is
an organized lottery or just a medium for advertising. And as the
court in the instant case found that the "bank night" scheme pre-
sented the very evil at which the law was aimed,18 its decision
would seem to be correct from a consideration of the foregoing
principles.
R.K.
POLITICAL CORPORATIONS-WHAT ARE "POLITICAL SUBDIVISIONS
OF THE STATE"?-An action was brought by the heirs of the former
owner of property which had been adjudicated to the state for
unpaid taxes and subsequently transferred to the Ponchartrain
levee district, in which the title was vested at the time of suit,
to compel the Registrar of the State Land Office to execute a cer-
tificate of redemption. The heirs relied upon statutes1 permitting
the redemption of property "as long as the title thereto is in the
State, or in any of its political subdivisions. .. ." Held, that the
16. "Experience has shown that the common forms of gambling are com-
paratively innocuous when placed in contrast with the widespread pestilence
of lotteries. The former are confined to a few persons and places, but the
latter Infests the whole community; it enters every dwelling; it reaches every
class; it preys upon the hard earnings of the poor; it plunders the ignorant
and simple." Phalen v. Virginia, 49 U.S. 163, 168, 12 L.Ed. 1030, 1033 (1850).
17. IHorner v. United States, 147 U.S. 449, 13 S.Ct. 409, 37 L.Ed. 237 (1893).
18. "In this scheme there is present every element of the evils attendant
upon mass gambling. A small stake concealed within the price of admission
gives its chance for a large prize, which may become large enough to arouse
intense cupidity; there is the excitement of drawing a lucky number with
Its attendant exultation for one fortunate individual; there is depression and
disappointment for a thousand losers, many of whom must think enviously
of what they could do with so much money had they won it and there is
the constant temptation to continue to play in the hope of winning. We have
thus created cupidity, envy, jealousy and temptation-the very things sought
to be avoided by that enlightened public policy of most of the world which
has outlawed lotteries." Iris Amusement Corp. v. Kelly, 366 Ill. 256, 8 N.E.
(2d) 648, 653 (1937).
1. La. Act 161 of 1934, § 1, as amended by La. Act 14 of 1934 (4 E. S.)
[Dart's Stats. (Supp. 1938) §8466.1]; and La. Act 170 of 1898, § 62, as amended
by La. Acts 315 of 1910, §6, 41 of 1912, § 1, and 72 of 1928, § 1 [Dart's Stats.
(1932) § 8466].
